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The last case reviewed by a higher Court in the Spanish State has been favourable to the 
interests of the family who were taken through Criminal Law procedures, for the crime 
of “Abandonment” or “neglect” which is usually the type applied when the parents 
refuse to take their children to school. According to the Spanish Criminal Law it is 
understood as a failure to fulfil one of the parental duties imposed by law. 
The case is interesting since it has gone to the core of the matter, and clearly defines the 
differences between education and schooling, by stating that the parents did fulfil their 
duty of educating their children by educating them at home. 

It literally states that “Educar equivale a desarrollar las facultades intelectuales y 
morales de la persona y ello puede lograrse dentro o fuera del sistema educativo 
establecido por el Estado, mientras que escolarizar es un término más restringido que, 
en nuestro ordenamiento Jurídico, implica proporcionar al individuo unos determinados 
conocimientos y competencias previamente definidos, proporcionados y evaluados por 
el estado a través de unos determinados centros homologados por el mismo”. 
(Educating means to develope the intelectual and moral aptitudes of a person, and that 
can fulfilled both within and outside the state run Education System, whilst schooling 
means to deliver certain knowledge and competences, previously defined, and evaluated 
by the state, through a system of homologated or monitored academic institutions). 

Apparently something is moving within the Judicial system in the Spanish State, which 
is similar to what Thomas Spiegler explains in one of his articles “Why sate sanctions 
fail to deter home education…..” 

“It seems that the idea that it is adequate and helpful to sanction home educators with 
high fines or imprisonment does not have much more acceptance that homeschooling 
itself” 

The court rule in Spanish is attached here Teruel’s Court Rule. 

According to the Spanish law there are three routes which the State can take in a case of 
homeschool. 

1). First and most obvious is the criminal court. The reason is simple: When there is a 
complaint by a school to the Local administrative body stating that a child is not 
attending school, the final institution in charge of children in a long chain of boards that 
don´t want to take a decision themselves, is the Prosecutor (one of the tasks of the 
Prosecutor is the look after the welfare of children). The prosecutor has to take into 
account the law in force and in the cases of both truancy and of homeschooling ( not 
distinction made in the law) there is an article in the criminal Law (Código Penal, art. 
226) which states that failure to deliver education of children under the charge of a 
person is a criminal offense. 
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We mus not forget that specific laws about Education define “education as 10 year 
schooling. Therefore, the identification is done between education and schooling, and 
the circle is closed. Different to the civil law, which only talks about education among 
the parental duties (Código Civil, art. 154), but it is the Education Laws which do the 
enforcement of schooling as a parental duty. 

2) The second route is Administrative, with sanctions stated in the Laws that deal with  
“Protection of Children”. There is a general one for the Spanish State but it is a 
competence for the Autonomous regions, who can applied sanctions according to their 
own ruling. This road has not been explored yet. 

3) And the last one is to take the route of Civil Law, which can give Courts powers to 
enforce schooling under the menace of restricting or remove parental custody, if the 
parents refuse to fulfil the schooling order. There is a decision of civil law content taken 
by the constitutional Court, but it wasn´t applied because by the time the whole 
procedures were completed, up to the Constitutional Court, the children were past the 
16 years of age. (Tribunal Constitucional, 163/2008, 23 de junio de 2008, nº registro 
7509-2005) 

 


